IN THE MATTER OF PART XI OF THE UN CONVENTION ON THE LAW OF
THE SEA

LEGAL OPINION
ON THE OBLIGATIONS OF STATES PARTIES TO UNCLOS
IN RESPONSE TO UNILATERAL ACTIVITIES IN THE AREA

PART ONE: INTRODUCTION

1. Part XI and Annex III of the United Nations Convention on the Law of the Sea
(“UNCLOS”) declare the area of seabed beyond national jurisdiction (“the Area”) and its
resources to be the common heritage of (hu)mankind (“CHH?”). It establishes an exclusive
and universal regime governing the exploration and exploitation of the resources of the Area
and prohibits all States, state enterprises, natural and juridical persons from carrying out
“activities in the Area” except as authorised by the International Seabed Authority (“the
ISA”) for the benefit of humankind. UNCLOS thus prohibits unilateral activities in the Area

and subjects all seabed resources to a common management regime.

2. For a thirty-year period after the entry into force of UNCLOS in November 1994, the
common management regime established by Part XI was not the subject of any serious
challenge, including from non-States Parties. On 24 April 2025, however, US President
Donald Trump issued an Executive Order requiring the Administrator of the US National
Oceanic and Atmospheric Administration (“NOAA”) to expedite the process for reviewing
and issuing exploration licenses and commercial recovery permits under the Deep Seabed
Hard Mineral Resources Act (“DSHMRA”), a domestic legislative framework first enacted
in 1980 as an interim measure pending the entry into force of the then-anticipated law of
the sea treaty. Through DSHMRA, the US purports to exercise a sovereign right unilaterally
to authorise the exploration and exploitation of the resources of the Area.! The DSHMRA
regime thus stands as a separate and conflicting regime to the common management regime
established by UNCLOS.

3. In this context, we are asked to advise The Pew Charitable Trusts and the Deep Sea
Conservation Coalition on the obligations of States Parties (“SPs”) and the ISA in

responding to the unilateral authorisation of activities in the Area and to the unilateral

1 While section 3 of DSHMRA explicitly disclaims any assertion of sovereignty or sovereign rights or jurisdiction over any area or
resources in the deep seabed, DSHMRA clearly asserts a sovereign right to authorise activities on the deep seabed.
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activities themselves. Our opinion does not consider whether the unilateral authorisation of
activities in the Area by a non-SP and/or the catrying out of such activities by a non-SP is
internationally wrongful. Instead, our focus is on what UNCLOS requires of SPs and the
ISA in responding to such authorisation, or carrying out, of unilateral activities, irrespective

of whether that conduct is itself internationally wrongful.

As discussed below, the CHH principle can only be effective if the legal regime that gives
effect to it is universal in scope. As a result, certain obligations in Part XI UNCLOS are

expressly directed at all States (and not just SPs) and at all natural and juridical persons.
a. As for States, Articles 137 and 139 UNCLOS, read together, prohibit all States from:

L claiming or exercising sovereignty or sovereign rights over any part of the Area

ot its resources;
i.  appropriating any part of the Area;

iii.  carrying out activities in the Area, including through their state enterprises,

except in accordance with the Convention; and

iv.  claiming, acquiring or exercising rights with respect to the minerals recovered

from the Area.

b.  As for natural and juridical persons, there is a respectable argument that Article 137(1)
and (3) UNCLOS is intended to bind private actors directly. However, we consider
that the better view is that those obligations, read with Article 139 UNCLOS, do not
violate the pacta tertiis rule or bind private actors directly, but require SPs to take

necessary measures within their jurisdiction to prevent private actors from:

1. appropriating any part of the Area;
ii.  carrying out activities in the Area except in accordance with the Convention;
and

iii.  claiming, acquiring or exercising rights with respect to the minerals recovered

from the Area.

In addition, to ensure the regime is effective in relation to non-SPs and non-compliant
private actors, Article 137(2) and Article 1 of Annex III UNCLOS provide that title to
minerals recovered outside the UNCLOS framework remains with the ISA, and Article

137(1) and (3) require SPs not to recognise:



prohibited claims made by SPs and non-SPs to sovereignty or sovereign rights over

the Area or its resources;

prohibited appropriations of any part of the Area by SPs and non-SPs and private

actors; and

prohibited claims, acquisitions, and exercises of rights with respect to the minerals

recovered from the Area by States or private actors.

In summary, Part XI UNCLOS prescribes how SPs must respond to anticipated and actual

unilateral exploration and mining of the Area by SPs, by non-SPs and by private actors, and

how they must treat the minerals recovered from the Area through such unilateral mining.

It imposes obligations on SPs:

prior to the commencement of unilateral mining of the Area, not to recognise claims
made by non-SPs and private actors to legal interests in the Area and its resources 7

Situ;

during the process of unilateral mining of the Area, to prevent private actors within

their jurisdiction or control from engaging in such activities; and

after the process of unilateral mining of the Area, not to recognise any claims,
acquisitions, and exercises of rights with respect to the minerals recovered from the

Area, and to proceed on the basis that title to those minerals remains with the ISA.

The precise scope of those obligations is the subject of the opinion that follows. What is

clear is that their performance is critical to upholding the CHH principle. As described by

Voneky & Hofelmeier, those obligations were agreed by the negotiating States at the Third

UN Conference on the Law of the Sea (“UNCLOS III”) to protect against unilateral

activities in the Area and ensure that they were rendered “egally ineffective and economically

unattractive.”*

PART TWO: FACTUAL CONTEXT

UNCLOS is the “constitution for the oceans.” It was negotiated over a nine-year period at

UNCLOS III and opened for signature on 10 December 1982. It entered into force on 16
November 1994.

2 8. Voneky & A. Hofelmeier, ‘Article 137’ in Proel3, A. United Nations Convention on the Law of the Sea: A Commentary, Hart (2017)

3 Tommy Koh, “A Constitution for the Oceans”, remarks by the President of the Third United Nations Conference on the Law
of the Sea, Montego Bay, 6 and 11 December 1982.
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DSHMRA was enacted by the US Congress in 1980 as a temporary measure pending the
entry into force of the anticipated law of the sea treaty.* It became the blueprint for
legislation by other industrialised states wishing to participate in the so-called “reciprocating
states regime”’ that pre-dated the entry into force of UNCLOS. DSHMRA prohibits US
citizens from engaging in any exploration or commercial recovery of hard mineral resources
on the seabed beyond national jurisdiction, save in accordance with a licence or permit issued
under the Act,” and it confers on the Administrator of NOAA the power to issue such

licences and permits.

Pursuant to that power, NOAA issued four exploration licences in 1984: USA-1 to Ocean
Minerals Company (“OMCO”); USA-2 to Ocean Management, Inc. (“OMI”); USA-3 to
Ocean Mining Associates (“OMA”); and USA-4 to the Kennecott Consortium. In 1993 the
Kennecott Consortium relinquished USA-4 which, in 1994, was issued to OMCO. In 1995,
Lockheed Martin became the sole effective owner of OMCO’s interests, including USA-1
and USA-4.°

Since the entry into force of UNCLOS in November 1994, NOAA has not issued any
further exploration licences and has not issued any commercial recovery permits. Indeed,
from 1995 until April 2025, the DSHMRA regime fell into desuetude: in 1997, USA-3 was
formally relinquished by OMA; in 1999 USA-2 was deemed relinquished upon the
dissolution of OMI; and while USA-1 and USA-4 remain valid until 2027, L.ockheed Martin
has never conducted any at-sea exploration activities in reliance on USA-1 or USA-4. Indeed,
in a domestic court challenge to the extension of Lockheed Martin’s licence in 2012, NOAA

assured the coutt that “/njo deep seabed mining will take place under these licences, or ever has.”’

Although the United States is not a SP to UNCLOS, it did sign the 1994 Agreement Relating
to the Implementation of Part XI of the United Nations Convention on the Law of the Sea
(“the 1994 Agreement”) which facilitated the entry into force of UNCLOS. The United
States is not a member of the ISA but has — since the ISA’s first session — consistently

participated as an observer and has been a significant participant in ISA negotiations.

The ISA has adopted rules, regulations and procedures (“RRPs”) to govern exploration of
the Area and has issued 31 exploration licences. Since 2016, ISA members have been

negotiating the RRPs to govern exploitation of the Area (“the Exploitation Mining

4 In announcing his signature on the Act, President Carter said: “The act establishes an interim regulatory procedure for ocean mining activities
conducted by U.S. nationals that will be superseded when a law of the sea treaty enters into force for the United States”

5 Section 101 also permits exploration or commercial recovery if authorised by a “reciprocating state’ or under an international
agreement which is in force with respect to the US, but neither of those currently apply.

6 See: US Congressional Research Service paper, 17 April 2025.

7 https:

www.law360.com/articles/716660/noaa-says-deep-sea-mining-suit-must-be-tossed.
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15.

16.

Code”). As at May 20206, those negotiations have not concluded. Notwithstanding Nauru’s
triggering of the so-called ‘two-year rule’ in July 2021, the position of the ISA Council has
been that exploitation will not be authorised until the Exploitation Mining Code is

complete.’

On 24 April 2025, President Trump issued Executive Order 14285 entitled Unleashing
America’s Offshore Critical Minerals and Resources.™ It is no hyperbole to describe the Executive
Order as an attack on the CHH principle and the common management regime administered
by the ISA. The order directed NOAA to expedite the process for reviewing and issuing
seabed mineral exploration licenses and commercial recovery permits under DSHMRA,
reasserting a US sovereign right to authorise the exploitation of areas of the deep seabed

beyond national jurisdiction.

On 29 April 2025, The Metals Company USA (“TMC US”) announced that it had submitted
two exploration licence applications and one commercial recovery permit application to
NOAA. TMC US is a wholly owned subsidiary of the Canadian company The Metals
Company (“TMC”). TMC also owns subsidiaries incorporated in Nauru (Nauru Ocean
Resources Inc. (“NORI”)) and Tonga (Tonga Offshore Mining Limited (“TOML”)), both
of which enjoy contracts issued by the ISA. TMC US’s applications to NOAA confirmed
that the areas in relation to which the DSHMRA licences and permit were sought included
the ISA contract areas of NORI and TOML." In August 2025 American Metal Resources
LLC (“AMR”) and SeaX filed applications for exploration licences with NOAA." On 2
November 2025, American Deep Sea Minerals, Inc. (“ADSM?”) filed an application for an
exploration licence with NOAA. NOAA’s Federal Register notices indicate that portions of
the proposed areas identified in AMR’s and SeaX’s applications conflict with “earlier-in-
time” applicants and appear to overlap with ISA-designated reserved areas. NOAA has since
reported that TMC’s, AMR’s, SeaX’s and ADSM’s applications are all in substantial

compliance with the information requirements of DSHMRA."

The global response to US proposals unilaterally to authorise exploration and commercial
recovery activities in the seabed beyond national jurisdiction has been limited mostly to

statements within the ISA Council and Assembly. Among other statements, French

8 Paragraph 1(15) of the Annex to the 1994 Agreement.
9 ISBA/28/C/25.

10 https:/ /www.whitehouse.gov/presidential-actions /2025 /04 /unleashing-americas-offshore-critical-minerals-and-resources

Hhttps://www.noaa.gcov/sites/default/files /2026-03/TMC USA-

A Exploration License Application July 2025 Redacted FINAL 1.pdf at 4.5.5.

12

See:  AMR, Final Formal DSHMRA Application Submission dated 7 August 2025, available at:

https://www.noaa.gov/sites/default/files /2026-

03/August 7 2025 AMR Final Formal DSHMRA Application Submission Redacted.pdf;

SeaX  Final  Formal = DSHMRA  Application  Submission  dated 10 August 2025, available  at:
https://www.noaa.gov/sites/default/files /2026-03/ August 10 2025 SeaX Final Formal DSHMR.

13 https://www.sec.gov/Archives/edgar/data/1798562/000110465926053506/tm2613309d1 ex99-1.htm.
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ambassador Olivier Poivre d’Arvor declared that “¢he abyss is not for sale™'* Chinese Foreign
Minister Guo Jiakun said that the US move ‘“violates international law and harms the collective
interest of the international community”" and Palau’s President Surangel Whipps Jr described US

unilateralism as “Yegal exceptionalism and an assault on multilateralism.””’

17. The Secretary-General of the ISA issued a statement, describing US moves to authorise
unilateral deep-sea mining as “@ dangerous precedent that could destabilize the entire system of global
ocean governance.””” The Secretary-General reiterated the importance of the CHH principle and
reminded SPs of their duty “noz fo recognise any acquisition or exercise of rights over minerals recovered
from the Area by any State or by any natural or juridical person that are not conducted in accordance with
Part XI UNCLOS. 1t is the collective responsibility of the international commmunity to uphold and enforce
these obligations.”® In a subsequent FAQ document, the Sectetatiat of the ISA restated that
duty and emphasised that the very objective of Part XI was to prevent unilateral actions."”
With TMC clearly in mind, the ISA Council initiated a process requiring contractors “af risk
of non-compliance” to provide additional information.” As at June 2026, that process is yet to

conclude.”!

18.  On 28 May 20206, the ISA Secretariat revised the provisional agenda for the 31* session of
the ISA Assembly to include an item to consider a request for an advisory opinion from the
Seabed Disputes Chamber of the International Tribunal for the Law of the Sea pursuant to
Article 191 of the Convention on matters relating to the legal implications for the ISA of

activities in the Area undertaken by non-States Parties.*

14 France 24, Trump’s deep-sea mining order violates global norms: France, 28 April 2025, available at:
https://www.france24.com/en/live-news/20250428-trump-s-deep-sea-mining-order-violates-global-norms-france.

15 See: Global Times, Chinese FM Slams US unilateral approach that disregards international law and order, responds to inquiry on
US order to boost deep-sea mining industry, 25 April 2025, available at: https://www.globaltimes.cn/page/202504/1332856.shtml.
16 Statement delivered by H.E. Surangel S. Whipps Jr., President of the Republic of Palau to the ISA General Assembly in Kingston,
Jamaica, on 22 July 2025, available at: https://www.isa.org.jm/wp-content/uploads/2025/02/Palau-Item 8-22.07.2025.pdf.

17 Statement by Ms Leticia Reis de Carvalho, Secretary General of the International Seabed Authority, on the US Executive Order:
‘Unleashing ~ America’s  Offshore  Critical Minerals and Resources’ dated 30 April 2025, available at:

https://isa.org.jm/news/statement-on-the-us-executive-order-unleashing-ameticas-offshore-critical-minerals-and-resources/.

18 https://isa.org.jm/news/statement-on-the-us-executive-order-unleashing-americas-offshore-critical-minerals-and-resources

19 https://isa.org.jm/fag-for-media

20 ISBA/30/C/19.

21 On 30 May 2026, NORI and TOML instituted proceedings at the Seabed Disputes Chamber of ITLOS challenging the lawfulness
of the ongoing non-compliance investigation: see Case No.34 Case concerning an inquiry by the International Seabed Authority (Naurn
Ocean Resonrces Inc. v. International Seabed Authority); and Case No.35 Case concerning an inquiry by the International Seabed Authority (Tonga
Offshore Mining 1.td. v. International Seabed Aunthority).

21SBA/31/A/8.
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PART THREE: THE LEGAL FRAMEWORK

3.1 'The emergence of the framework in Part XI UNCLOS

19.  Before we interpret the specific treaty provisions that appear in Part XI and Annex III
UNCLOS, we provide some context and background as to how Articles 137, 139, and
Article 1 of Annex III were developed.

20. Prompted by growing awareness that technological advances would soon make the mineral
resources of the deep seabed commercially accessible, and growing concern that the
exploitation of these resources could give rise to conflict, discussions on the potential for
those resources to be subject to a common management framework commenced in the late
1960s. The starting point is often said to be Maltese Ambassador Arvid Pardo’s famous
speech to the First Committee of the UN General Assembly in November 1967, but it is

clear that the concept had earlier roots.”

21. Pardo’s speech prompted negotiations thatled to General Assembly resolutions 2340 (XXII)
of 18 December 1967* and 2467 (XXIII) of 21 December 1968%. Those tresolutions
affirmed the General Assembly’s position that the exploration and use of the seabed and
ocean floor beyond national jurisdiction should be reserved for peaceful purposes and that
any exploitation of the deep seabed should be “carried out for the benefit of mankind as a whole.”
They established an ad-hoc, and then permanent, Committee on the Peaceful Uses of the
Sea-Bed and the Ocean Floor beyond the Limits of National Jurisdiction (“the Seabed
Committee”). Resolution 2467 (XXIII) instructed the Seabed Committee to, among other
things, study legal principles and norms which would promote international cooperation and

ensure exploitation of the resources for the benefit of mankind.

22.  In December 1969, the General Assembly adopted resolution 2574 (XXIV) on the Question
of the reservation exclusively for peaceful purposes of the seabed and the ocean floor, and the subsoil thereof,
underlying the high seas beyond the limits of national jurisdiction, and the use of their resources in the interests

of mankind’?> Part A of the resolution recorded the urgency of preserving the seabed beyond

23 See United Nations Convention on the Law of the Sea Online, Center for Oceans and Policy, University of Virginia (“Virginia
Commentaries”) Part XI Introduction, Nandan, S. Lodge, M. Rosenne S. The Development of the Regime for Deep Seabed Mining'.
Notably, in July 1966, at the commissioning of the research vessel Oceanographer, US President Lyndon Johnson had promoted
a principle very similar to CHH, saying: “/U/nder no circumstances, we believe, must we ever allow the prospects of rich harvest and mineral wealth
1o create a new form of colonial competition among the maritime nations. We must be careful to avoid a race to grab and to hold the lands under the high
seas. We must ensure that the deep seas and the oceans bottoms are, and remain, the legacy of all human beings.” See
https://media.rff.org/documents/Resources-magazine-issue-24.pdf. In March 1967, President Johnson continued the same
theme, addressing Congress on the need to free the wealth of the ocean floor “for the benefit of all peaple” and expressing “a determination
to work with all nations to develop the seas for the benefit of mankind.” See: https://www.presidency.ucsb.edu/documents/message-the-
congress-transmitting-first-report-matine-resources-and-engineering.

24 https://digitallibrary.un.org/record/2028822v=pdf.
25 https://docs.un.ore/en/A/RES /2467 (XXIII).
26 https://docs.un.org/en/A/RES/2574(XXIV).
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national jurisdiction from actions and uses by any State inconsistent with the CHH principle
and noted the continuing efforts of the Seabed Committee to elaborate such a regime in
accordance with resolution 2467 (XXIII). Part D (“the Moratorium Declaration”)
declared that, pending the establishment of an international regime for the management of
the resources of the deep seabed, “States and persons, physical or juridical, are bound to refrain from
all activities of exiploitation of the resources of the area of the seabed and ocean floor, and the subsoil thereof,
beyond the limits of national jurisdiction.” It further provided that “no claim: to any part of that area or

its resources shall be recognised.”

In December 1970, the General Assembly adopted resolution 2749 (XXV) Declaration of
Principles Governing the Seabed and the Ocean Floor, and the Subsoil Thereof, beyond the Limits of
National Jurisdiction’ (“the Declaration of Principles”).”” Among other elements, the
resolution codified the CHH principle, prohibited the appropriation of any part of the Area
by States and natural or juridical persons, required all activities in the Area to be carried out
for the benefit of all humankind and for exclusively peaceful purposes, required the benefits
derived from exploitation of the Area to be shared equitably between all States, and imposed
on all States “%he responsibility to ensure that activities in the Area, including those relating to ifs resources,
whether undertaken by governmental agencies, or non-governmental entities or persons under its jurisdiction,

or acting on its bebalf, shall be carried ont in conformity with the international regime to be established...”

In the same month, the General Assembly adopted tresolution 2750 (XXV)** by which it
decided to convene and hold a conference on the law of the sea which would deal with the
establishment of an equitable international regime — including international machinery — for

the Area and its resources, and a precise definition of that area and other interrelated issues.

In 1973, the Seabed Committee published draft text to form the basis for negotiation of an
international treaty (“the Seabed Committee Text”).”” The article which provided the
foundation for what became Article 137 UNCLOS was draft article 4 of the Seabed

Committee Text, which provided alternative texts as follows:

“(A) Neither the Area nor its resources nor any part thereof shall be subject to appropriation
by any means whatsoever, by States or persons natural or juridical, and no State shall claim or
exercise sovereignty or sovereign rights over the Area or its resources or any part thereof; nor
except as hereinafter otherwise specified in these articles, shall any State or any person natural
ot juridical claim, acquire or exercise any rights over the resources of the Area or of any part
thereof. Subject to the foregoing, no such claims or exercise of such rights shall be recognized.

or

27 https:

digitallibrary.un.org/record/2017182In=en&v=pdf.

28 https:

docs.un.ore/en/A/RES/2750(XXV).

29 Report of the Committee on the Peaceful uses of the Sea-Bed and the Ocean Floor Beyond the Limits of National Jurisdiction,
General Assembly, 28t Session, Supplement No. 21 (A/9021), Vol 2.
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27.

28.

29.

®)

1. No State shall claim or exercise sovereignty or sovereign rights over any part of the sea-bed
or the subsoil thereof. States Parties to this Treaty shall not recognize any such claim or
exercise of sovereignty or sovereign rights.

2. Similarly, the sea-bed and the subsoil thereof shall not be subject to appropriation by any
means by States or persons, natural or juridical.”

The foundation for what became Article 139 UNCLOS was draft article 18 of the Seabed

Committee Text, which provided:

“Every State shall have the responsibility to ensure that activities in the area, including those
relating to the industrial exploration and exploitation of its resources whether undertaken by
governmental agencies, or non-governmental entities or persons under its jurisdiction is, or
acting on its behalf, shall be carried out in conformity with the provisions of these articles...”

It is apparent, therefore, that the following features from Part XI UNCLOS were present in
the Moratorium Declaration, the Declaration of Principles and/or the Seabed Committee
Text: 1) the Area and its resources were the CHH; ii) exploitation was permitted exclusively
for the benefit of humankind, to be implemented through the equitable sharing of benefits;
iif) States, and natural and juridical persons, were prohibited from claiming sovereignty or
sovereign rights over, or appropriating, any part of the Area; iv) States, and natural or
juridical persons, were prohibited from making any claim, acquisition or exercise of rights
with respect to the Area or its resources; v) prohibited claims would not be recognised; and
vi) SPs were required to ensure that persons under their jurisdiction complied with the

regime to be established.

Accordingly, from the outset of the UNCLOS IIl conference in 1973, there was a
considerable measure of agreement on the key elements of the Part XI framework. While
the precise wording of the text of Part XI and Annex III evolved through the nine-year
negotiating period,” the core elements of what became Articles 136 — 140 UNCLOS were

present, and remained intact, throughout.

Together, those core elements subjected the Area and its resources to a common
management system and prohibited all unilateral activities in the Area. In early 1979, when
a number of negotiating States’ began to discuss the possibility of interim domestic
legislation to enable activities in the Area pending the entry into force of the anticipated law
of the sea treaty (including DSHMRA), the Chairman of the G77 wrote a letter to the

30 See Virginia Commentaries, s#pra n.23, commentary on Articles 136, 137, and 139 (all of which mention the nine-year negotiating
period between 1973 and 1982).
31 Including the US, UK, France, Germany, Italy, and Japan.
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President of the UNCLOS III conference, expressing concern about the proposals (“the
G77 Letter”). The G77 Letter said:”

“The great majority of States would not admit the validity of such legislation, nor could
such legislation constitute valid grounds for any juridical claim to explore or exploit the
area. Furthermore, if such unilateral legislation or mini-treaty should be put into operation,
the international responsibility of the States concerned would be engaged in respect of
damage caused by such activities incompatible with the principles applicable in the area.

It should be stressed that no investor would have any legal guarantee for his investments
in such activities, for he would likewise be subject to individual or collective action by the
other States in defence of the common heritage of mankind, and no purported diplomatic
protection would carry any legal weight whatsoever.”

3.2 Part XI and Annex IIT UNCLOS

30. Part XI and Annex III of UNCLOS establish the legal framework governing the status,
management and exploitation of the Area. Elements of Part XI and Annex III were modified
by the 1994 Agreement. However, as the 1994 Agreement did not modify the CHH principle
or any of Articles 136140, 153, or Article 1 of Annex III UNCLOS, we do not address it

in this opinion.

31.  The provisions of Part XI UNCLOS are, as with all treaty provisions, to be interpreted in
good faith in accordance with the ordinary meaning to be given to their terms, in their

context and in light of the object and purpose of the treaty.”
3.2.1 Definitions
32. Articles 1 and 133 provide definitions as follows:

““Area’ means the seabed and ocean floor and subsoil thereof beyond the limits of national
jurisdiction”

““activities in the Area’ means all activities of exploration for, and exploitation of, the
resources of the Area”

“‘resources’ means all solid, liquid or gaseous mineral resources in situ in the Area at or
beneath the seabed, including polymetallic nodules”

>

“resources, when recovered from the Area, are referred to as ‘minerals’.

33.  SPs have further sought to define “exploration” and ““exploitation” through the Nodules
Regulations™ and the Sulphides Regulations™, as follows:

32 A/CONF.62/C.1/L.7.

3 Article 31(1) of the Vienna Convention on the Law of Treaties (“VCLT”)

34 Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area.
35 Regulations on Prospecting and Exploration for Polymetallic Sulphides in the Area.

10—



34.

35.

36.

““Exploration’ means searching for deposits of polymetallic nodules in the Area with exclusive
rights, the analysis of such deposits, the testing of collecting systems and equipment,
processing facilities and transportation systems, and the carrying out of studies of the
environmental, technical, economic, commercial and other appropriate factors that must be
taken into account in exploitation.

‘Exploitation’ means the recovery for commercial purposes of polymetallic nodules in the
Area and the extraction of minerals therefrom, including the construction and operation of
mining, processing and transportation systems for the production and marketing of metals.”

In Responsibilities and obligations of States sponsoring persons and entities with respect to activities in the
Area (“the Area Advisory Opinion”)* the Seabed Disputes Chamber of ITLOS (“the
SDC”) considered these definitions and found that “activities in the Area” includes the
recovery of minerals from the seabed and their lifting to the water surface and “activities
directly connected with those activities.” The SDC identified the following activities as included in
the definition: drilling, dredging, coring, and excavation; disposal, dumping and discharge
into the marine environment of sediment, wastes or other effluents; construction and
operation or maintenance of installations, pipelines and other devices related to such
activities; shipboard processing including evacuation of water from the minerals and the
preliminary separation of materials of no commercial interest, including their disposal at sea;
and transportation of minerals within the high seas when directly connected with extraction
and lifting, for example transportation between the ship or installation where the lifting
process ends and another ship or installation where the shipboard processing takes place
(“the SDC Identified Activities”).”

By reference to Article 1(1) of Annex IV UNCLOS, the SDC found that the definitions of
exploration and exploitation in the Nodules Regulations were wider than the meaning of
“activities in the Area” as used in UNCLOS which implicitly excluded transporting minerals
to points on land, on-land processing (which includes extracting metals from minerals), and

marketing of the minerals recovered from the Area.”

The SDC did not opine on whether “searching for deposits of polymetallic nodules in the Area with
excclusive rights, the analysis of such deposits, the testing of collecting systems and equipment, and the carrying
out of studies of the environmental, technical, economic, commercial and other appropriate factors that must
be taken into account in exploitation” constitute “activities in the Area” for the purposes of Part XI
UNCLOS. Given that the SDC’s rationale for excluding transportation to land, on-land
processing and marketing does not apply to those activities, the test (having regard to the
SDC’s approach) is likely whether they are “directly connected to” the recovery of minerals from

36 Advisory Opinion, 1 February 2011, ITLOS Reports 2011, p. 10 (“Area Advisory Opinion”)
37 Ibid at paras 82-97.
38 Ibid at paras 82-97.
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3.2.2

37.

38.

the seabed and their lifting to the surface. We consider that searching for deposits with
exclusive rights and the testing of collecting systems and equipment 7z situ are likely to be
“directly connected”’ to recovery. Similarly, environmental studies carried out on the seabed for
the purposes of informing an environmental impact assessment to accompany an application
for an exploitation permit may also be “directly connected”’ to recovery. We are less confident
that the SDC would find that the analysis of deposits and the carrying out of desktop studies

on land are “directly connected’ to the recovery of minerals and their lifting to the surface.

Article 136

Article 136 UNCLOS is entitled ‘Common heritage of mankind’ and provides: “I'he Area and its

resources are the common beritage of mankind.”

This provision restates paragraph 1 of the Declaration of Principles and reaffirms
preambular paragraph 6 of the Convention. It reflects a principle of such import to Part XI
as a whole that it is given a special status through Article 311(6) UNCLOS which provides
that SPs “agree that there shall be no amendments to the basic principle relating to the common heritage of
mankind set forth in Article 136 and that they shall not be party to any agreement in derogation thereof.”
The content of the CHH principle has been the subject of substantial discussion® but for
present purposes, we proceed on the basis that the content is elaborated by the provisions
of Section 2 of Part XI UNCLOS, and in particular Articles 137, 140, 141, 143, 145, 148,
and 149.

3.2.3 Article 137

3.2.3.1 Overview

39.

Article 137 UNCLOS is entitled T.egal status of the Area and its resources’ and provides:

“1. No State shall claim or exercise sovereignty or sovereign rights over any part of the Area
ot its resources, nor shall any State or natural or juridical person appropriate any part thereof.
No such claim or exercise of sovereignty or sovereign rights nor such appropriation shall be
recognized.

2. All rights in the resources of the Area are vested in mankind as a whole, on whose behalf
the Authority shall act. These resources are not subject to alienation. The minerals recovered
from the Area, however, may only be alienated in accordance with this Part and the rules,
regulations and procedures of the Authority.

3 R. Wolfrum, Common Heritage of Mankind, Max Planck Encyclopedia of Public International Law, vol. II (2012), 452-458;
Scott J. Shackelford, The Tragedy of the Common Heritage of Mankind, Stanford ELJ 28 (2009), 109, 111; Jennifer Frakes, The
Common Heritage of Mankind Principle and the Deep Seabed, Outer Space, and Antarctica: Will Developed and Developing
Nations Reach a Compromise?, WILJ 21 (2003), 409, 411.
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40.

41.

42.

43.

3. No State or natural or juridical person shall claim, acquire or exercise rights with respect to
the minerals recovered from the Area except in accordance with this Part. Otherwise, no such
claim, acquisition or exercise of such rights shall be recognized.”

Article 137 does four things:

It defines the legal status of: i) the Area (paragraph 1); ii) the resources of the Area
(paragraphs 1 and 2); and iii) the minerals recovered from the Area (paragraph 3);

It defines the capacity for alienation of the resources of the Area and the minerals

recovered from the Area (paragraph 2);

It prohibits certain conduct by States, and by natural or juridical persons in respect of
the Area, its resources, and the minerals recovered outside the Part XI framework

(paragraphs 1 and 3); and

It imposes a duty of non-recognition as regards the prohibited conduct (paragraphs 1
and 3).

The first two of these elements of Article 137 reflect paragraphs 2 and 3 of the Declaration

of Principles. The third and fourth elements reflect the Moratorium Declaration.

As regards the Area, paragraph 1:

a.

prohibits all States (not just SPs) from claiming or exercising sovereignty or sovereign

rights over any part of the Area;

prohibits all States (not just SPs) and all natural or juridical persons from appropriating

any part of the Area; and

prohibits all States (not just SPs) from recognising any prohibited claims, prohibited

exercises of sovereignty or sovereign rights, and prohibited appropriations.

As regards the resources of the Area:

paragraph 1:

L prohibits all States (not just SPs) from claiming or exercising sovereignty or

sovereign rights over the resources of the Area;

ii.  prohibits all States (not just SPs) and all natural or juridical persons from

appropriating any of the resources of the Area; and
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44,

iii.  prohibits all States (not just SPs) from recognising any prohibited claims,
prohibited exercises of sovereignty or sovereign rights, and prohibited

appropriations.
b.  paragraph 2:

i affirms that all rights in the resources of the Area are vested in humankind as a

whole, on whose behalf the ISA acts; and
ii. provides that the resources of the Area are not subject to “alienation.”

As regards the minerals recovered from the Area:

a.  paragraph 2 provides that minerals may only be alienated in accordance with Part XI
and the RRPs of the ISA; and

b.  paragraph 3:

L prohibits any natural or juridical person from claiming, acquiring or exercising
rights with respect to the minerals recovered from the Area except in

accordance with Part XI; and

ii. requires that any prohibited claims, acquisitions, or exercises of such rights are

not recognized.

3.2.3.2 The meaning of “appropriation” and “alienation”

45.

46.

Some of the terms used in Article 137 are undefined and require some consideration,
including the terms “appropriation” and “alienation.” The starting point is to interpret those
words in accordance with the rules set out in Article 31 of the VCLT, based on their ordinary

meaning, taking into account their context and the treaty’s object and purpose.

The ordinary meaning of “appropriation” or “appropriate’ refers to “matke a thing the property of a

" Here, those terms are used in the

person” or to “obtain a right to the exclusive enjoyment of it.
context of a provision establishing obligations and prohibitions in relation to the Area and
its resources, which suggests that “appropriation” or “appropriate’ refer to the assertion of
private ownership or control over the Area or its resources. This is in contrast to the
expression “exercise of sovereignty or sovereign rights’ which refers to the assertion of State
ownership or control. This interpretation of the terms “appropriation” or “appropriate’ is
consistent with UNCLOS’ object and purpose, including the operationalisation of the CHH

principle.

40 Jowitt’s Dictionary of English Law (6t ed).
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48.

49.

In turn, the ordinary meaning of the term “alenation” refers to the power to “dispose of [an]
interest in real or personal property.”’*' 'The treaty’s negotiation record (normally referred to as the
“travaux préparatoires”) supports that interpretation. The term “alienation” was not used in
any of the texts predating the UNCLOS III conference. On 16 August 1974, the G77
proposed text on conditions of exploration and exploitation that introduced the language
“these resources are not subject to alienation” and provided that “#tle to the minerals and all other products
derived from the resources shall not pass from the Authority except in accordance with the rules and
regulations laid down by the Authority and the terms and conditions of the relevant contracts.”™

That language was then incorporated in draft articles 1 and 2 of Annex I of the Informal
Single Negotiating Text (“ISNT”) for the Third Session of UNCLOS 111 and the “alienation”
language was preserved from then on. That context is relevant because it demonstrates that
the “non-alienation” language that now appears in Article 137 was originally tied to the transfer
of title language that now appears in Article 1 of Annex III. Also relevant is the introductory
text to the ISNT for the Fourth Session of UNCLOS III that explained the distinction
introduced in (then) draft Article 1 to Annex I that prohibited alienation of the resources of
the Area but permitted the alienation of the minerals recovered from the Area in accordance

with the Convention. It said:*

“The Authority is the organization through which States Parties shall organize and control
activities in the Area, particularly with the view towards the administration of the resources
of the Area. Attention is drawn also to paragraph 1 of annex I, which clarifies that the
Authority shall act on behalf of mankind as a whole, in whom all rights in the resources
of the Area are vested. These resources are not subject to alienation. Without prejudice to
this concept, however, a distinction between resources and minerals has been introduced,
should it be necessary for the Authority to part with the minerals at some stage.”

(13

Having regard to that drafting history, the term “alienation” as used in Article 137(2) is
concerned with the legal capacity to pass title rather than the physical taking of resources or
minerals (which the Convention refers to as “recovery”). Article 137(2) provides that all rights
in the resources of the Area are vested in (hu)mankind as a whole, on whose behalf the ISA
acts. Rights in, and title to, the resources of the Area cannot be passed from the ISA to any

other State or person but rights in, and title to, the minerals recovered from the Area can be

validly passed from the ISA to another State or person, but only if the recovery is carried
out in accordance with Part XI, Annex III and the RRPs of the ISA.

3.2.3.3 The probibited conduct in Article 137(3)

50.

On account of the syntax in the first sentence of paragraph 3 of Article 137 (“No State or

natural or juridical person shall claim, acquire or exercise rights with respect to the minerals recovered from

41 Osborn’s Concise Law Dictionary (12t ed).
42 Document A/CONF.62/C.1/1..7.
43 Document A/CONF.62/WP.8/Rev.1/Partl.
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51.

the Area except in accordance with this Parf”) it is unclear whether the prohibition is on “claiming

2% <«

the minerals”, ““acquiring the minerals” and “exercising rights with respect to the minerals” ot ““claiming,

acquiring and exercising’ “rights with respect to minerals.” While there is no authority on that point,
and it may not have substantial practical consequences, we consider that the second sentence
of paragraph 3 (“no such claim, acquisition or exercise of such rights shall be recognized”) favours an
interpretation that attaches the verbs “clain’, “acquire’ and “exercise” to the noun phrase
“rights with respect to the minerals.” That interpretation is consistent with the fact that the rights
in the Area and its resources are vested in (hu)mankind as a whole, on whose behalf the ISA
acts (Article 137(2)), the minerals can only be “alienated”’ (i.e. rights can only be transferred)
in accordance with the Convention (Article 137(2)), and title to the minerals recovered from

the Area may only pass in accordance with the Convention (Article 1 of Annex III).

On that understanding, Article 137(3) addresses three stages of dealing with recovered
minerals (“the prohibited claims, acquisitions, and exercises of rights”): “claiming rights
with respect to the minerals” refers to the assertion of an entitlement to the minerals recovered
trom the Area; “acquiring rights with respect to the minerals” to the purported vesting or transfer
of such an entitlement; and “exervising rights with respect to the minerals” to conduct by which an
actor gives practical effect to, or acts upon, the asserted entitlement. Importantly, each of
these prohibited acts relates to “rights with respect to the minerals’ and not only to claims,
purported acquisitions of, or exercises of rights enjoyed through, legal title. We consider that
broad language to be intentional: “7ights with respect to the minerals” encompasses rights derived
from purported legal title, but also includes other rights and interests, including — for
example — possessory rights, rights to dispose of or transfer an interest in the minerals,
security interests in the minerals, and contractual rights to payments associated with dealings

in such minerals.

3.2.3.4 The effect on non-SPs and private actors

52.

Article 137(1) and (3) are notable because they impose prohibitions that are directed at all
States and all natural and juridical persons, and not just at SPs and their nationals.* That is,
of course, the necessary implication of the CHH principle which “can only be pursued if, on the
one hand, mankind as a whole is addressed, and, on the other hand, all States are bound by its principles.”

Van der Ploeg notes that the language used in (inter alia) Article 137(1) and (3):*

“Manifestly contrasts with formulations used in other treaties, which regulate collective
non-state entities only indirectly by stipulating obligations for states to adopt certain
legislative or other measures within their municipal jurisdiction vis-a-vis those entities.
Additionally, the formulations listing contractors and states as the addressees of the

44 Compare to e.g. Article 139 that is clearly directed only at SPs.
45 Voneky & Hofelmeier, supra n.2, at p 967.

46 Van der Ploeg, ‘Treaty Obligations of Collective Non-State Entities: The Case of the Deep Seabed Regime’ in James Summers
and Alex Gough (eds), Non-State Actors and International Obligations: Creation, Evolution and Enforcement (Brill Nijhoff 2018).
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53.

54.

55.

particular obligation side-by-side would be devoid of meaning if the only obligation in
existence would be that of the state.”

In her book ‘International Law and Corporate Actors in Deep Seabed Mining’, Joanna
Dingwall endorses this view, noting that: “Taken as a whole, Article 137’s probibition of unilateral
activities underpins the common management principle. For the regime to achieve a true and universal system
of common management, all actors outside of the regime must be probibited from engaging in deep seabed
mining activities unilaterally”."” Dingwall accepts that, consistent with the pacta tertiis principle (a
treaty does not create obligations or rights for a third State without its consent™), non-SPs
are not bound by the Part XI regime. However, she contends that non-SPs are bound as a
matter of customary international law not to engage in unilateral deep-sea mining. Further,
she argues that the natural meaning of Article 137, read in light of its context and purpose,
directly binds private actors. While she recognises that this is highly unusual in an
international treaty, and acknowledges there is no direct means of enforcing obligations on
private actors, she concludes that “Zhere are sufficient grounds to argue that Article 137 binds corporate

actors, including nationals of NSPs, directly, as a matter of treaty law.”™

We consider Dingwall’s position to be carefully reasoned and respectable. We agree that it
reflects the natural meaning of the words used in Article 137 and acknowledge that Prof
André Nollkaemper has endorsed that position in a recently published legal opinion.”
However, it implies a marked departure from the general position under international law
that private individuals and corporations are not ordinarily directly bound by international
treaties.”’ Indeed, in the Area Advisory Opinion, the SDC expressly stated that the
Convention only binds SPs and treated private actors as the subjects of domestic legal
systems only (albeit, the SDC did not clearly have Article 137 in mind when reaching that
conclusion).” As such, while do not rule out the possibility that Article 137 directly binds
private actors, we proceed on the basis that it does not. On that basis, a question arises as
to how prohibitions directed at all States and at all natural and juridical persons are intended

to apply to those actors.

As regards non-SPs, there are two possible answers, which are not mutually exclusive. The
first is (consistent with Dingwall’s analysis) that Article 137 reflects the view of the
negotiating parties that the CHH principle and its articulation through Article 137 reflected

47 J. Dingwall, International Law and Corporate Actors in Deep Seabed Mining (OUP 2021) ch.4, p.106.
48 See Article 34 of the VCLT.
49 J. Dingwall, supra n.47, ch.5 p. 189.

50 A. Nollkaemper, ‘Legal Opinion on the application of Article 137 UNCLOS in the Dutch legal order and the obligations of the
Netherlands under Articles 137 and 139(1) UNCILOS in respect of participation of juridical persons in deep-seabed mining outside

an ISA mandate’
51 M. Karavias, Corporate Obligations under International Law (OUP 2013) 10.
52 See: paras 75 and 108.
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customary international law and was binding on all States as such.” The second is that Article
137, at the very least, imposes obligations on SPs to respond to the (contestably unlawful)
unilateral activities of non-SPs in the same way as they would respond to the (incontestably
unlawful) unilateral activities of SPs. That is, Article 137 requires SPs to treat a breach of the
prohibitions directed at non-SPs as if they were internationally wrongful even if the non-SPs

are not directly bound by the Convention.

56. As for natural and juridical persons, Article 137(2), read with Article 1 of Annex III, is
“directly binding” in the narrow sense that private actors are denied good title to minerals
recovered unilaterally. As for Article 137(1) and (3), most treaties that aim to regulate the
conduct of private actors include an express obligation on States Parties to take steps within
their domestic legal systems to ensure such regulation.’* Indeed, Part XI UNCLOS adopts
exactly this approach in Article 139(1), which imposes an obligation on SPs “to ensure” that
activities in the Area carried out by their nationals and others within their effective control
are carried out in conformity with the Convention.” By contrast, Article 137(1) and (3) do
not contain any express obligation on the SP to prevent natural and juridical persons
undertaking the prohibited conduct. We do not, however, consider that to mean that the

effect of those provisions is merely hortatory.

57. Instead, we consider that Article 137(1) and (3) must be read as imposing an implied duty
on SPs to ensure that natural and juridical persons within their jurisdiction comply with the
obligations directed at such persons. Absent such an implied duty, those prohibitions would
lack any effectiveness whatsoever. It is an established principle of treaty interpretation that
all the words in a treaty should be given effect and that: “The applicable fundamental principle of
effet utile is zhat a treaty interpreter is not free to adopt a meaning that would reduce parts of a treaty to

% There is ample precedent for implying such duties in human rights

redundancy or inutility.
treaties’” and we consider it necessaty to do so here, where the effective enforcement of the

prohibitions relating to private actors is critical to the realisation of the CHH principle.

53 ] Dingwall, supra n.47, ch 5; also see R. Wolfrum, supra n.39.

54 See, for example: i) article VII(1)(a) of the Chemical Weapons Convention requires States to “prohibit natural and legal persons
anywhere on ifs territory ... from undertaking any activity probibited to a State Party under this Convention”; ii) article (7)(a) of the Basel
Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal provides that each State shall
“prohibit all persons under its national jurisdiction from transporting or disposing of hazardous wastes. ..”; iii) article VIII(1) of the Convention
on International Trade in Endangered Species of Wild Fauna and Flora provides that: “The Parties shall take appropriate measures to
enforce the provisions of the present Convention and to prohibit trade in specimens in violation thereof. These shall include measures: (a) to penalise trade
in, or possession of, such specimens™; iv) article 4(a) of the Convention for the Elimination of All Forms of Racial Discrimination
establishes that States “Shall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement to racial
discrimination ... and also the provision of any assistance to racist activities, including the financing thereof”’; and v) 4(1) of the Montreal Protocol
on Substances that Deplete the Ozone Layer provides that “Within one year of the entry into force of this Protocol, each party shall ban the
import of controlled substances from any State not party to this Protocol.”

55 This obligation is reinforced by Article 4(4) of Annex III which expressly requires the adoption of laws, regulations and
administrative measures within the SP’s domestic legal system.

56 Canada—Dairy, WT/DS104/AB/R, at para.133.

57 See, for example, [elisquez Rodriguez v Hondnras, Judgment of July 29, 1988, Inter-Am Ct. H.R. (Ser. C) No. 4 (1988) at [172] —
[175]; M.C. v Bulgaria (2005) 40 EHRR 20 at [149] — [153]; Séiadin v France (2006) 43 EHRR 16 at paras 89, 112.
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58. Insofar as Articles 137(1) and (3) impose prohibitions on SPs, we consider those
prohibitions give rise to strict liability. However, consistent with the approach adopted by
the SDC in relation to Article 139(1)*, and ITLOS in relation to Article 194”, we consider
the implied obligation of SPs to ensure that natural and juridical persons within their
jurisdiction do not violate prohibitions applicable to them is likely to be a due diligence
obligation of conduct rather than an obligation of result.

59.  The International Court of Justice (“ICJ”) has described such a due diligence obligation as
an “obligation which entails not only the adoption of appropriate rules and measures, but also a certain level
of vigilance in their enforcement and the exercise of administrative control applicable to public and private
operators, such as the monitoring of activities undertaken by such gperators.”™ In interpreting Article
194 UNCLOS, ITLOS said: “The obligation of due diligence requires a State to put in place a national
System, including legislation, administrative procedures and an enforcement mechanism necessary to regulate
the activities in question, and to exercise adequate vigilance to mafke such a system function efficiently, with
a view to achieving the intended objective.””"

60. In the absence of more prescriptive requirements on how to implement the implied due
diligence obligation in Article 137, States have discretion as to the means by which they do
so. However, as the SDC emphasised in the Area Advisory Opinion in relation to Article

139(1), a due diligence obligation “Gs an obligation to deploy adequate means, to exercise best possible

efforts, to do the utmost, to obtain this result.”® Thus, the obligation is onerous and measures to

implement it must be effective. In Section 4 below, we consider the kind of measures that

might be required.

3.2.3.5 The non-recognition oblisation

61.  The principle of non-recognition, as used in Article 137, can be interpreted in accordance
with the ordinary international law meaning of that term, as elucidated by writings of highly

qualified publicists and decisions of the International Court of Justice.

62. In his seminal work on recognition in international law, Hersch Lauterpacht wrote that
obligations of non-recognition are based on the maxim ex injuria_jus non oritur (a legal right

cannot atise from a legal wrong). He wrote:*’

The principle of non-recognition fulfils in the present stage of international organization
an important function in the maintenance of the authority of the law. From the

58 Area Advisory Opinion, supra n.306, at para.110.

59 Reguest for an Advisory Opinion submitted by the Commission of Small Island States on Climate Change and International Law, Advisory
Opinion, ITLOS Case No 31, 21 May 2024 (“ITLOS Climate Change AO”) at para.234.

0 Pulp Mills on the River Urngnay (Argentina v. Urngnay), Judgment, 1.C.J. Reports 2010 (I), p. 14, at p. 79, para.197.
61 ITLOS Climate Change AO, supra n.59, at para.234.

62 Area Advisory Opinion, s#pra n.36, at para.110.

63 H Lauterpacht, Recognition in International Law 431 (1947).
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63.

64.

65.

jurisprudential point of view the acceptance of the policy or of the obligation of non-
recognition amounts to a vindication of the legal character of international law as against
the “law-creating effect of facts”. In a society in which the enforcement of the law is
precarious, there is a natural tendency to regard successful breaches of the law as a source
of legal right. Non-recognition obviates that danger to a large extent. It is the minimum
of resistance which an insufficiently organized but law-abiding community offers to
illegality; it is a continuous challenge to a legal wrong. In a sense, the effectiveness of non
recognition grows with the passage of years. For it brings into relief the contrast between
the consolidating power of the successful defiance of the law and its status as a mere legal
nullity.

The most commonly cited non-recognition obligation is that codified in Article 41(2) of the
ILC’s Articles on Responsibility of States for Internationally Wrongful Acts (“ARSIWA”),
which provides that: “No State shall recognise as lawful a situation created by a serious breach
[involving violations of peremptory norms|, nor render aid or assistance in maintaining that
situation.” That obligation has been the subject of judicial determination on a number of

occasions in the context of illegal occupation.

In Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) Notwithstanding Security Conncil Resolution 276 (1970),°* the International Court of Justice

concluded that South Africa’s occupation was illegal and in consequence it held at
para.133(2) that:

“States Members of the United Nations are under obligation to recognize the illegality of
South Africa’s presence in Namibia and the invalidity of its acts on behalf of or concerning
Namibia, and to refrain from any acts and in particular any dealings with the Government
of South Africa implying recognition of the legality of ... such presence and
administration.”

The content of that obligation was addressed at para.124 where the Court held that the duty
not to recognise South Africa’s administration of Namibia “impose/d] on member States the
obligation to abstain from entering into economic and other forms of relationship or dealings with South
Africa on bebalf of or concerning Namibia.” In his separate opinion, Vice-President Ammoun

provided a more detailed explanation of that obligation, stating at para.16 that:

“The following is not an exhaustive list of the prohibitions of an economic kind which
result ...

(3) The exploitation of the petroleum, diamond, gold and other resources of the soil and
sub-soil of Namibia ... is equivalent to a seizure of Namibian assets ... These States and
their subjects must refrain from acquiring any of the production of these exploitations, in
order not to incur civil responsibility by being involved either as receivers or purchasers,
with notice, of assets not belonging to the vendor.”

64 Advisory Opinion, IC] Reports 1971, p. 6 (“the Namibia AO”).
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67.

68.

69.

70.

The UN Council for Namibia subsequently relied on the Court’s Advisory Opinion to issue
a “Decree on the Natural Resources of Namibia” aimed at protecting Namibia’s natural resources.”
The Decree: (1) prohibits any person from extracting natural resources in Namibia without
the UN Council’s authorisation; (2) declares any concession or permission to exploit natural
resources issued by South Africa “null, void and of no force’; (3) declares that any minerals or
goods taken outside of Namibia will be “seized and forfeited” (and that any forfeited assets
would be held for the benefit of Namibia once independent); and (4) declares that any person
found breaching the Decree will be held liable for damages.

In Legal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian Territory,
including East Jerusalem,” the Court adopted a similar position to that which it adopted in the
Namibia AO. It held at para.278 that:

“[TThe Coutt is of the view that Member States are under an obligation not to recognize
[the occupation of the Palestinian territory] ... to abstain from entering into economic or
trade dealing with Israel concerning the Occupied Palestinian Territory or parts thereof ...
and to take steps to prevent trade or investment relations that assist in the maintenance of
the illegal situation created by Israel in the Occupied Palestinian Territory.”

Thus the ICJ has found that a broadly framed general obligation not to recognise an illegal
occupation as lawful contains concrete and specific obligations for the State itself not to
engage in economic or trade dealings with a non-compliant State concerning the illegally
occupied territory, as well as to take steps to prevent “#rade or investment relations” that assist

the illegally occupying State in maintaining that occupation.

While we consider that this jurisprudence assists generally in understanding the nature of
the non-recognition obligation, it cannot be applied directly to identify the content of the
non-recognition obligation in Article 137(1) and (3) because those provisions contain two

unique aspects.

First, the subject matter of the non-recognition obligation is tightly prescribed by Article
137(1) (claims or exercises of sovereignty or sovereign rights and any purported
appropriation of any part of the Area) and 137(3) (purported claims, acquisitions or exercises
of such rights with respect to minerals recovered from the Area outside the Part XI
framework). As set out above at section 3.2.3.3, and by contrast with the general obligation
not to recognise a situation of illegal occupation as lawful, each element of the prohibited
conduct that must not be recognised is concrete and identifiable. There is, accordingly, less

room for debate as to what precise conduct the non-recognition obligation applies.

65 See: Addendum to the Report of the United Nations Council for Namibia, General Assembly, Official Records: Twenty-Ninth
Session, Supplement No. 24A (A/9624/Add.1), p. 27.

66 I egal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian Territory, including East Jerusalem, Advisory
Opinion, 1.C.J. Reports 2024, p. 753.
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71.

72.

73.

Second, the non-recognition obligation in Article 137(1) and (3) is framed in the passive
voice: the prohibited conduct “shall not be recognized.” That contrasts with the non-recognition
obligations discussed above which are directed specifically at States. In a context where the
phrase “shall not be recognized” follows prohibitions which are directed expressly at all States
and all natural and juridical persons and not just SPs and their nationals, the use of the
passive voice suggests that SPs: 1) at the very least, bear a strict obligation not to recognise
the prohibited conduct themselves; and ii) may bear a wider obligation to prevent prohibited
claims from being recognized generally within their jurisdiction, including by natural and

juridical persons.

That interpretation is consistent with the interpretation of Voneky & Hofelmeier, who note
in their commentary to Article 137 that: “The mechanism installed by the duty of nonrecognition
ensures that a breach of the probibitions contained in Art. 137 will be both legally ineffective and economically
unattractive. It thus enhances the effectiveness of the prohibitions to an extent that has been compared to the
legal status of ins cogens.””’ 'That understanding of the obligation also reflects the
contemporaneous view of the G77, as articulated in its 1979 G77 Letter.

SPs are likely to have discretion as to the manner in which they discharge their non-
recognition obligations, provided the measures adopted are effective. In Section 4 below,

we consider the kind of measures that might be required.

3.2.4 Article 138

74.

75.

Article 138 UNCLOS is entitled ‘General conduct of States in relation to the Area’ and provides:

“The general conduct of States in relation to the Area shall be in accordance with the
provisions of this Part, the principles embodied in the Charter of the United Nations and
other rules of international law in the interests of maintaining peace and security and
promoting international cooperation and mutual understanding.”

Similarly to Article 137, Article 138 is directed to the general conduct of “S7ates” as a whole,
and not simply SPs. Véneky & Hofelmeier observe in relation to that aspect of Article 138
that “Arz. 138 cannot be understood as effectively extending the effect of Part X1 to third parties. 1t can,
however, be interpreted as a directive for the behavionr of States Parties vis-a-vis non-parties: they shall
prevent any conduct that contradicts Part X1 throngh their own arrangements with those States.”® That
interpretation (with which we agree) reinforces the obligations imposed on SPs by Article
137 to respond to the unilateral actions of both SPs and non-SPs in a manner that
encourages their compliance with the common management regime and upholds the CHH

principle.

67 Véneky & Hofelmeier, supra n.2, at p. 962.
68 Ibid at p. 968.
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3.2.5 Article 139

76.

77.

78.

79.

Article 139 UNCLOS is entitled Responsibility to ensure compliance and liability for damage’ and

provides:

“1. States Parties shall have the responsibility to ensure that activities in the Area, whether
carried out by States Parties, or state enterprises or natural or juridical persons which possess
the nationality of States Parties or are effectively controlled by them or their nationals, shall
be carried out in conformity with this Part. The same responsibility applies to international
organizations for activities in the Area carried out by such organizations.

2. Without prejudice to the rules of international law and Annex III, article 22, damage caused
by the failure of a State Party or international organization to carry out its responsibilities
under this Part shall entail liability; States Parties or international organizations acting together
shall bear joint and several liability. A State Party shall not however be liable for damage caused
by any failure to comply with this Part by a person whom it has sponsored under article 153,
paragraph 2(b), if the State Party has taken all necessary and appropriate measures to secure
effective compliance under article 153, paragraph 4, and Annex 111, article 4, paragraph 4.

3. States Parties that are members of international organizations shall take appropriate
measures to ensure the implementation of this article with respect to such organizations.”

Article 139 reflects paragraph 14 of the Declaration of Principles and Part D of the
Moratorium Declaration. We consider that, consistent with those provisions, Article 139(1)
imposes a general duty on SPs to ensure compliance by those within their personal or
territorial jurisdiction not to carry out activities in the Area except in accordance with the

Part XI framework.

We acknowledge that there is no clear authority on the application of Article 139(1) beyond
the sponsorship relationship and a possible objection to the wider interpretation we favour
is that it is arguably inconsistent with the SDC’s treatment of Article 139 in the Area
Advisory Opinion. However, we do not consider that objection to be valid. As a starting
point, because Articles 137 and 139 require that @/ activities in the Area be carried out in
accordance with Part XI, and given that private actors may only carry out activities in the
Area when they are sponsored by a SP, in our view the text of Article 139 should be

interpreted, a fortiori, as also applying to instances of non-sponsorship.

In the Area Advisory Opinion, the SDC was asked to address a specific question relating to

the obligations of SPs as regards their sponsored contractors:®’

“1. What are the legal responsibilities and obligations of States Parties to the Convention with
respect to the sponsorship of activities in the Area in accordance with the Convention, in
particular Part XI and the 1994 Agreement relating to the Implementation of Part X1 of the
United Nations Convention on the Law of the Sea of 10 December 1982 ... 3. What are the
necessary and appropriate measures that a sponsoring State must take in order to fulfil its
responsibility under the Convention, in particular Article 139... 7

9 Area Advisory Opinion, supra n.36.
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80.

81.

82.

83.

84.

85.

In response to that specific question, the SDC considered Article 139(1), Article 153(4) and
Article 4(4) of Annex III together and said the following at para.101:

“A perusal of these three provisions reveals that article 139 plays a central role, as it is referred
to both in article 153, paragraph 4, and in Annex 111, article 4, paragraph 4, of the Convention.
While Annex III, article 4, paragraph 4, of the Convention refers to sponsoring States, articles
139, paragraph 1, and 153, paragraph 4, of the Convention do not do so explicitly. However,
since the entities which conduct activities in the Area mentioned in article 139, paragraph 1,
of the Convention can do so only when there is a State Party sponsoring them, all three

provisions must be read as referring to sponsoring States.”

In the context of the specific question posed of the SDC, the SDC observed that —
notwithstanding the absence of any reference to the sponsorship relationship in Article
139(1) — the obligation was nonetheless applicable to sponsoring States; but it did not say
that the obligation was applicable only to sponsoring States or that Article 139(1) must be

read as “/imited 10 sponsoring States.

We consider that Article 139(1) imposes a general duty on SPs to ensure compliance by
those within their personal or territorial jurisdiction (including but not limited to sponsored
contractors) not to carry out activities in the Area except in accordance with the Part XI

framework for the reasons that follow.
First, having regard to the ordinary meaning of the text of Article 139(1):
a.  there is no reference to the sponsorship relationship;

b. this can be contrasted to the explicit reference to the sponsorship relationship in
Article 139(2) which provides a specific liability carve-out in the context of that
relationship.

Second, having regard to the context of the provision within Part XI of the treaty, Article
153(4) imposes an obligation on i) the Authority to “exercise control over activities in the Area”
which — consistent with the universality of the CHH principle — is a broad obligation not
limited to activities by sponsored contractors; and ii) SPs to “assist the Authority by taking all
measures necessary to ensure such compliance in accordance with article 139.” 1f Article 139(1) were
limited to the sponsorship relationship, the obligations on SPs to “assist the Authority... to
ensure such _compliance” would be substantially narrower than the Authority’s obligation to

)

“excercise control over activities in the Area.’

Third, having regard to the object and purpose of the Convention, the purpose of Part XI
is to establish a universal and exclusive regime and to prevent unilateral activities in the Area
that undermine that regime. An interpretation of Art 139(1) that reads it as only referring to

the sponsorship relationship results in a position where: i) SPs have an obligation to ensure
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sponsored contractors carry out activities in the Area in accordance with the Convention;
but if) SPs have no obligation to ensure those within their jurisdiction seek such sponsorship
before carrying out activities in the Area. That interpretation would incentivise private actors
not to seek the sponsorship of their State of nationality or effective control, to avoid such
regulation, which would undermine the CHH principle, contrary to the object and purpose

of the Convention.

86. Fourth, the preparatory work of the treaty supports the wider interpretation we favour. As
set out above, the negotiating parties at UNCLOS III had regard to the Moratorium
Declaration and the Declaration of Principles as the starting point for negotiations. Part D
of the Moratorium Declaration prohibited all States and natural or juridical persons from
activities in the Area except in accordance with an international regime to be negotiated.
Paragraph 14 of the Declaration of Principles (which was agreed before the concept of
sponsorship arose in the work of the Seabed Committee) applied this principle by imposing
on every State the responsibility to ensure that activities in the Area, undertaken by

whomsoever, shall be carried out in conformity with the international regime to be
established.

87.  Fifth, academic commentary supports the interpretation we favour. In its commentary on
Article 139, the Virginia Commentaries acknowledge that Article 139 is drafted in “somewhat
obscure terms” but also notes that “Paragraph 1 places a general obligation, which would exist in any
event, on both States Parties and international organisations to ensure that activities in the Area are
conducted in accordance with Part X1.””° While Voneky & Hofelmeier say that “the primary obligation
provided for in Art. 139 must be read as referring to sponsoring States” they do not say that it should
be read as “only” referring to sponsoring States and appear to have adopted this language
directly from the SDC’s AO.

88.  Accordingly, we consider that Article 139(1) imposes a general duty on SPs to ensure that
they, their state enterprises, and the natural or juridical persons over whom they have
jurisdiction, carry out activities in the Area in accordance with the Convention, which
encompasses, but is not limited to, a duty to ensure that sponsored contractors carry out
activities in the Area in accordance with the Convention. Article 139(2) then addresses the
circumstances under which liability will arise for SPs for damage caused by the SP’s failure,
or the failure of a person the SP has sponsored, to carry out their responsibilities under the
Convention, and provides a liability carve-out when SPs have complied with their specific

duties relating to sponsored entities as articulated in Annex III.

70 Virginia Commentaries, s#pra n.23, commentary on Article 139 at p. 126.
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89.

90.

As noted above, the SDC concluded in the Area Advisory Opinion that the standard
applicable to the obligations “o ensure” under Article 139 is that of due diligence.” The SDC
acknowledged that due diligence is a “variable concept” and that its content may vary depending
on the activity, with the standard being “more severe for riskier activities.”””” Finally, it observed
that, in the context of Article 139, the due diligence obligation “% ensure” requires States to

“take measures within [their] legal system and that the measures be ‘reasonably appropriate.””

Article 139(2) includes a caveat: it applies “without prejudice to the rules of international law.” In
consequence, the standard rules of attribution and State responsibility under general
international law apply.”* Importantly, neither Article 139 nor the standard rules of
attribution under general international law attribute the conduct of private actors to States,
meaning that a State will not be held internationally responsible for the conduct of natural
or juridical persons under its jurisdiction.” However, because States have an obligation of
due diligence to ensure that private actors operating in the Area act in accordance with Part
X1, a SP will be liable if it has failed to take “a// necessary and appropriate measures to secure effective
compliance” with those requirements. In practical terms, this implies that an SP may be
internationally responsible for any breaches committed by private actors if it: (a) failed to
implement the necessary legislative and regulatory measures to ensure compliance; or (b)

having enacted those measures, failed to enforce them adequately.

3.2.6 Article 140

91.

Article 140 is titled ‘Benefit of mankind and provides:

“1. Activities in the Area shall, as specifically provided for in this Part, be carried out for the
benefit of mankind as a whole, irrespective of the geographical location of States, whether
coastal or land-locked, and taking into particular consideration the interests and needs of
developing States and of peoples who have not attained full independence or other self-
governing status recognized by the United Nations in accordance with General Assembly
resolution 1514 (XV) and other relevant General Assembly resolutions.

2. The Authority shall provide for the equitable sharing of financial and other economic
benefits derived from activities in the Area through any appropriate mechanism, on a non-
discriminatory basis, in accordance with article 160, paragraph 2(f)(i).”

7t As mentioned above, the ICJ’s and the ITLOS’ advisory opinions on climate change also develop the content of an obligation
of due diligence.

72 Area Advisory Opinion, s#pra n.36, at para.117.

73 Area Advisory Opinion, s#pra n.306, at para.120.

74 See generally: ILC Articles on Responsibility of States for Internationally Wrongful Acts (“ARSIWA?”), in particular articles 6-11
in relation to attribution.

75 Area Advisory Opinion, supra 1.36, at para.182: “The rules on the liability of sponsoring States set out in article 139, paragraph 2, of the
Convention and the related instruments are in line with the rules of customary international law on this issne. Under international law, the acts of private
entities are not directly attributable to States except where the entity in question is empowered to act as a State organ ... or when its conduct is acknowledged
and adopted by a State as its own.” See also paras 112, 201, 204.
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92.

Article 140 elaborates the content of the CHH principle and makes the equitable sharing of
the economic benefits of exploitation a necessary element of the common management
system. As a corollary to the imposition of obligations of all States (and not just SPs) in
Articles 137 and 138, Article 140 confers the benefits of exploitation on all humankind (and
not just on SPs or the nationals of SPs). That language was adopted in negotiations in favour
of language that would have limited the benefits of activities in the Area only to SPs because

it was considered to deliver better on the CHH principle.”’

3.2.7 Article 153

93.

94.

Article 153 is entitled ‘System of exploration and exploitation’ and provides:

“1. Activities in the Area shall be organized, carried out and controlled by the Authority on

behalf of mankind as a whole in accordance with this article as well as other relevant provisions
of this Part and the relevant Annexes, and the rules, regulations and procedures of the
Authority.

2. Activities in the Area shall be carried out as prescribed in paragraph 3: (a) by the Enterprise,
and (b) in association with the Authority by States Parties, or state enterprises or natural or
juridical persons which possess the nationality of States Parties or are effectively controlled
by them or their nationals, when sponsored by such States, or any group of the foregoing
which meets the requirements provided in this Part and in Annex III.

3. Activities in the Area shall be carried out in accordance with a formal written plan of work

drawn up in accordance with Annex III and approved by the Council after review by the Legal
and Technical Commission. In the case of activities in the Area carried out as authorized by
the Authority by the entities specified in paragraph 2(b), the plan of work shall, in accordance
with Annex III, article 3, be in the form of a contract. Such contracts may provide for joint
arrangements in accordance with Annex III, article 11.

4. The Authority shall exercise such control over activities in the Area as is necessary for the
purpose of securing compliance with the relevant provisions of this Part and the Annexes

relating thereto, and the rules, regulations and procedures of the Authority, and the plans of
work approved in accordance with paragraph 3. States Parties shall assist the Authority by

taking all measures necessary to ensure such compliance in accordance with article 139.

5. The Authority shall have the right to take at any time any measures provided for under this
Part to ensure compliance with its provisions and the exercise of the functions of control and
regulation assigned to it thereunder or under any contract. The Authority shall have the right
to inspect all installations in the Area used in connection with activities in the Area.”

Paragraph 1 of Article 153 establishes the ISA’s exclusive jurisdiction to organise, carry out
and control activities in the Area and provides that it is to act on behalf of humankind as a
whole. Paragraph 4 imposes an obligation on the ISA to exercise such control over activities
in the Area as is necessary to secure compliance with Part XI, and imposes an obligation on
SPs to assist the ISA in doing so. Notably, Article 153(4) does not limit the ISA’s duty to

exercise control over activities in the Area only in relation to activities it has authorised, or

76 Virginia Commentaries, s#pra n.23, commentary on Article 140 at pp. 134 et seq.
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only to activities of SPs. That is consistent with the fact that: 1) the ISA is required to
organize, carry out and control activities in the Area on behalf of humankind as a whole (and
not just on behalf of SPs);"" ii) all rights in the resources of the Area are vested in humankind
as a whole on whose behalf the ISA is required to act;”® and iii) the ISA is required to ensure
that the benefits from all activities in the Area are equitably shared through appropriate
mechanisms. The ISA therefore has an obligation to take necessary measures for the purpose
of securing compliance by non-SPs with the common management regime established under
the Part XI framework, and SPs have an obligation to assist the ISA in that task by taking
all measures necessary to ensure such compliance in accordance with their due diligence

obligations under Article 139.

3.2.8 Article 1 of Annex III

95.

96.

Article 1 of Annex Il is entitled “T7#le to minerals’ and provides, “Iitle to minerals shall pass upon
recovery in accordance with this Convention.” It reinforces that, as minerals cannot be alienated
except in accordance with the Convention (Article 137(2)), title cannot pass except in

accordance with the Convention.

Earlier drafts of what became Article 1 of Annex III explicitly stated that title to both the
minerals recovered from the Area and to “#he processed substances” derived from those minerals

% The travaux do not

would only pass in accordance with the Convention™ and/or contract
disclose a clear recorded explanation for the deletion of the reference to “processed substances.”
We note, however, that an early version of what became Article 137(3) also referred to
“minerals in their raw or processed form’”" before being consolidated in later drafts to a simple
reference to “winerals.”’ In that context, it appears likely that the deletion of the reference to
“processed substances” in Article 1 of Annex III reflected that wider consolidation rather than
any intention to validate the passing of title of products derived from minerals recovered
outside the Part XI framework. To the contrary, it seems clear when Article 1 is read
alongside the non-recognition obligation in Article 137(3), that the drafters of UNCLOS did

not intend bad title to the minerals recovered from the Area outside the framework of

UNCLOS to be converted into good title by processing.

77 Article 153(1).

78 Article 137(2).

7 Draft Article 2 of Annex 1 to the ISNT published on 7 May 1975 for the Third Session of UNCLOS 111

80 Draft article 2 for the ISNT for the Fourth Session, draft article 1 of annex 11 to the ISNT for the Sixth Session of UNCLOS

111

81 Draft Article 4(2) of the ISNT for the Third Session of UNCLOS II1.
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PART FOUR: DISCUSSION (SPs)

97.  As summarised above, Part XI UNCLOS gives effect to the CHH principle. It establishes a
collective management regime, administered by the ISA, and prohibits unilateral activity in
the Area. In relation to planned or actual unilateral activity in the Area by non-SPs and

private actors, it imposes three types of obligation on SPs, namely:

a.  to ensure that private actors within their jurisdiction and control do not carry out

activities in the Area outside the Part XI framework;

b. to ensure that private actors within their jurisdiction do not engage in other prohibited
conduct, including appropriating any part of the Area, or claiming, acquiring or

exercising rights with respect to the minerals recovered unilaterally from the Area; and
c.  to ensure that prohibited conduct is not recognized.

98. A SP’s failure to discharge any of these obligations is an internationally wrongful act for
which the SP bears international responsibility, and in relation to which another SP or the
ISA may raise a dispute before the SDC under UNCLOS Article 187(a) and (b). Below, we
consider the practical effect of each of these obligations for a SP in the context of a planned

or actual unilateral exploration or exploitation operation.

4.1 The obligation to ensure relevant persons do not carry out unilateral activities in the
Area

99.  Pursuant to the general duty in Article 139(1), an SP is required to exercise due diligence to
ensure that it, its State agencies, and the private actors which possess its nationality or are
effectively controlled by it or its nationals (“Relevant Persons”) do not carry out “activities
in the Area” outside the framework of UNCLOS. By reference to the definition in Article 1
UNCLOS, the SDC has found that “activities in the Area” includes the recovery of minerals
from the seabed and their lifting to the water surface and activities “directly connected with”
those activities, including (but not limited to) the SDC Identified Activities. As discussed
above, we consider that while the SDC excluded from scope some of the activities identified
in the definition of “exploration” in the Nodules Regulations and Sulphides Regulations, other
such activities, including searching for deposits with exclusive rights, testing of collecting
systems and equipment 7 situ, and carrying out environmental studies on the seabed for the
purposes of informing an environmental impact assessment (“the Exploration Activities”)

are very likely to constitute “activities in the Area.”

100. Having regard to the SDC’s conception of “activities in the Area”’, we consider that an SP is
very likely to be in breach of its Article 139(1) obligation if it fails to take reasonably available

and effective measures to ensure that Relevant Persons do not:
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a.  control or direct a unilateral exploration or exploitation operation, or any constituent
part of that operation involving the recovery of minerals from the seabed, the lifting
of the minerals to the water surface, or any of the SDC Identified Activities or

Exploration Activities;

b.  operate the vessel or machinery or equipment used in a unilateral exploration or
exploitation operation (including remotely) to recover minerals from the seabed, lift
them to the water surface, or conduct any of the SDC Identified Activities or

Exploration Activities.

101. In addition, by reference to paragraphs 117-119 of the Advisory Opinion submitted by the
Sub-Regional Fisheries Commission (“SRFC Advisory Opinion™)*, we consider it very
likely that Article 94 UNCLOS imposes an obligation on flag States to ensure their flagged
vessels are not used to recover minerals from the seabed, lift them to the water surface, or

conduct any of the SDC Identified Activities or Exploration Activities.

102. The extent to which Article 139(1) imposes a due diligence obligation in relation to other
activities is likely dependent on whether they are “directly connected with” the recovery of
minerals from the seabed and their lifting to the water surface. We consider that “directly

connected” activities falling within the definition of “activities in the Area”:

a. are likely to include activities such as the at-sea provision of fuel and at-sea provision
of engineering services to the vessels carrying out the SDC Identified Activities and

Exploration Activities;

b.  arguably but less obviously include the supply of machinery, robotics, and software
used in the SDC Identified Activities and Exploration Activities.

103. As explained above, it is a matter for each SP to determine for itself how to ensure
compliance by Relevant Persons and flagged vessels through the application of domestic
law. Some SPs already have in place domestic legislation that criminalises unilateral activities
in the Area by their nationals. Other SPs may have existing civil or administrative powers
available to ensure such compliance. If an SP lacks existing legislative or administrative
powers to give effect to the Article 139(1) prohibitions, it must take steps within its domestic

legal system to enable such powers to be exercised.

82 Request for an Advisory Opinion Submitted by the Sub-Regional Fisheries Commission, No. 21, Advisory Opinion dated 2 April
2015.
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4.2 The obligation to ensure that the State and private actors subject to its jurisdiction do

not engage in upstream and downstream prohibited conduct

104. The general duty in Article 139(1) UNCLOS is limited to ensuring that Relevant Persons do
not carry out “activities in the Aread’ except in accordance with the Part XI framework. By
contrast, the obligations arising under Article 137 are significantly wider and require SPs to
exercise due diligence to ensure that private actors within their jurisdiction do not engage in
other prohibited conduct including appropriating any part of the Area, and claiming,
acquiring, or exercising rights with respect to the minerals recovered from the Area outside
the Part XI framework. Article 137(1) targets conduct by States and private actors preceding
and during unilateral activities in the Area and Article 137(3) (read together with paragraph
1 of Annex III UNCLOS) targets conduct by States and private actors following unilateral

activities in the Area.

105. Pursuant to Article 137(1), States and private actors are prohibited from appropriating any
part of the Area (“prohibited appropriations”). We doubt that the application for, or grant
of, a licence under DSHMRA or other unilateral framework constitutes the “appropriation”
of any part of the Area. However, any attempt, in reliance on such an authorisation, to assert
a right to explore or exploit the relevant part of the Area, or to prevent others from doing
so under the ISA regime, including by use or occupation®, would constitute a prohibited

“appropriation.”

106. Pursuant to Article 137(3), States and private actors must refrain from the prohibited claims,
acquisitions, and exercises of rights in respect of minerals recovered unilaterally from the
Area. In the first instance, this requires SPs to ensure their State agencies do not themselves
claim, acquire or exercise rights with respect to minerals recovered unilaterally from the
Area. That may require the adoption of domestic public procurement rules to ensure that
State agencies do not purchase minerals recovered unilaterally from the Area and domestic
investment rules to ensure that State agencies do not unwittingly acquire interests in minerals

unilaterally recovered from the Area.

107. Beyond that, SPs must ensure that the private actors within their jurisdiction do not engage
in the prohibited claims, acquisitions, and exercises of rights with respect to the minerals
unilaterally recovered from the Area. In practical terms, an SP will likely be in breach of that

obligation if it fails to exercise due diligence to prevent those within its jurisdiction from:

a.  “claiming’ rights with respect to the minerals unilaterally recovered from the Area. Such

“clazms” may include assertions of ownership, title, possessory rights, security interests,

83 See, by analogy, Article II of the Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer
Space, including the Moon and Other Celestial Bodies.
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or other contractual entitlements, including entitlements to the proceeds of any

dealings with those minerals.

“acquiring’ rights with respect to the minerals unilaterally recovered from the Area.
Such “acquisition” of rights may be effected through a sale and purchase agreement,
assignment, offtake agreement, charge, or acquisition of the private entity holding
rights with respect to those minerals. Depending on the circumstances and the content
of the contract or other agreement, rights with respect to those minerals may also be
acquired through a bill of lading, contract of carriage, insurance interest, processing
contract, or any other transaction by which rights with respect to the minerals,

including rights to the proceeds of their sale, are obtained.

“exercising” rights with respect to the minerals unilaterally recovered from the Area. As
above, the prohibited exercise of rights includes but is not limited to the exercise of
rights derived from good title and extends to the exercise of possessory rights, rights
to dispose of or transfer an interest in the minerals, and contractual rights to security
interests or payments associated with dealings in such minerals. Such “exervise of rights”
may include conduct such as transporting, storing, processing, exporting, marketing,
selling, or otherwise dealing with the minerals as if they were assets subject to lawful

private ownership.

108. In each case, the underlying objection to the claim, acquisition or exercise of rights is the

109.

same: the minerals are being treated as objects of private legal entitlement notwithstanding
the fact that all the rights in those minerals, including title, remain vested with the ISA (see
Article 137(2) and Article 1 of Annex III).

As explained above, SPs are obliged to give effect to these prohibitions in their domestic
legal systems through legislative, regulatory, administrative, and/or judicial measures. While
it is a matter for each SP to determine how best to do so, the measures must be effective.

To the extent permitted by other international obligations,* those measures might include:

criminalisation or the application of appropriate civil penalties for the prohibited
claims, acquisitions and exercises of rights in respect of minerals recovered outside

the Part XI framework;

84 We note, for example, that some of the suggested measures would likely engage SPs’ coexisting obligations under WTO law and
may therefore require justification under Article XX of the General Agreement on Tatiffs and Trade (“GATT”) and/ot compliance
with Article 2.2 of the Agreement on Technical Barriers to Trade (“TBT Agreement”). We consider that such measures are likely
to be capable of such justification and/ot compliance, but that is not the focus of this opinion. For a discussion of a related but
different issue, namely the legal feasibility of an EU prohibition on placing all deep-sea minerals on the EU market, see C Henet,
Legal feasibility study of an EU prohibition on placing deep-sea minerals on the EU market, 19 June 2026, accessible at:

https:

www.clientearth.org/latest/documents/legal-feasibility-studv-of-an-cu-prohibition-on-placing-deep-sea-minerals-on-the-

eu-market/
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b.  port-state measures and/or import controls prohibiting the landing and/or import of

minerals recovered outside the Part XI framework;

c.  regulation of the SP’s internal markets to prevent the placing on the market and
circulation of minerals recovered outside the Part XI framework, by adopting
measures including — for example — market access restrictions, licensing requirements,

and supply chain certification requirements;

d.  treatment of minerals recovered outside the Part XI framework as the proceeds of

crime, thereby engaging anti-money laundering powers and duties.

4.3 The duty of non-recognition

110. As discussed in section 3.2.3.5 above, the specific duty of non-recognition under Article
137(1) and (3) UNCLOS specifies what is required not to be recognised, namely: claims to
the Area or its resources; exercises of sovereignty or sovereign rights over the Area or its
resources; purported appropriations of any part of the Area or its resources; claims,
acquisitions, or exercises of rights with respect to the minerals recovered from the Area

outside the Part XI framework.

111. At a minimum, the duty of non-recognition applies to the SP itself, so the SP must not itself

recognise any prohibited conduct. That requites, at least, that:*

a.  The SP does not, in its international relations with any State that has authorised or
carried out unilateral activities, endorse or otherwise recognise the non-SP’s conduct

as legally effective or valid.

b.  The SP’s administrative and regulatory authorities, including port, customs and other
import and/or export authorities, should not recognise any claim to minerals or
exercise of legal rights with respect to minerals recovered outside the Part XI
framework. That may require such authorities to refuse to recognise documents that
assert or claim such rights and, consequently, refuse permission to load, unload,

release, and/or permit the import or export of such minerals.

c.  The SP’s domestic courts (whose acts are attributable to the SP as a matter of
international responsibility®’) should not recognise the validity of contracts, offtake

agreements, bills of sale, security interests, insurance claims, or similar instruments or

85 In discharging the non-recognition obligation, SPs must have regard to their coexisting international obligations: see fn.84 above.
86 See Article 4(1) ARSIWA, supra n.74.
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arrangements which depend on legally valid claims to, acquisitions of, or exercises of
rights in respect of the minerals recovered from the Area outside the Part XI
framework. In dualist systems where international law is not automatically

incorporated in domestic law, SPs are likely to need to legislate to achieve this end.

As set out above, it is also arguable that the SP bears a wider obligation to ensure that
prohibited conduct by States, natural and juridical persons is not recognised generally by its
nationals and within its jurisdiction. To the extent that obligation applies, it is likely to require
measures similar to those set out in paragraph 109 above. In addition, it is arguable that it
may also require the SP to adopt specific measures to ensure that its nationals and flagged
vessels do not, in their extra-territorial activity, recognise the prohibited conduct through
contractual or financial dealings with those engaged in unilateral activities, or through
physical dealings with the minerals themselves. It is a matter for each SP to determine for
itself the most effective means of achieving those ends through legislative, regulatory,

administrative, and/or judicial measures.

PART FIVE: DISCUSSION (ISA)

113.

114.

115.

116.

The ISA is both an international organisation and a collection of SPs.

The starting point in assessing the obligations on the ISA in responding to planned or actual
unilateral activity in the Area is that SPs assemble at the Council or Assembly of the ISA
subject to the obligations imposed on them by Articles 137 and 139, and particularly 139(3),
which requires SPs that are members of 1Os to ensure the implementation of those Articles
“with respect to such organizations.” Accordingly, SPs’ participation in proceedings of the ISA

does not relieve them of their pre-existing obligations, including those summarised above.

As an international organisation, the ISA is subject to the specific obligation set out in Article
153(4) UNCLOS to exercise such control over activities in the Area as is necessary for the
purpose of securing compliance with the relevant provisions of Part XI. As noted above,
Article 153(4) does not limit the ISA’s duty to exercise control over activities in the Area

only in relation to activities it has authorised, or only to activities of SPs.
In discharging that duty, the ISA has a range of powers, as follows:

a.  Article 153(5) UNCLOS provides that the Authority shall have the right to take at any
time any measures provided for under Part XI to ensure compliance with its
provisions and the exercise of the functions of control and regulation assigned to it

thereunder or under any contract;
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118.

b.  Article 160 UNCLOS provides that the Assembly is the supreme organ of the ISA
with the power to establish general policies in conformity with the relevant provisions

of the Convention on any question or matter within the competence of the ISA.

c.  Article 162 provides that the Council is the executive organ of the ISA with the powers
(inter alia) to establish specific policies in conformity with this Convention and the
general policies established by the Assembly, and to exercise control over activities in

the Area in accordance with article 153(4).

d.  Article 162(2)(0o) provides that the Council is empowered to adopt RRPs relating to

prospecting, exploration and exploitation in the Area;

e.  Article 162(2)(I) provides that the Council shall exercise control over activities in the

Area in accordance with article 153, paragraph 4, and the RRPs of the Authority;

. Article 17 of Annex III states that the ISA shall adopt and uniformly apply RRPs in
accordance with (inter alia) Article 162(2)(o) for the exercise of its functions as set
forth in Part XI;

g Article 157(2) provides that the ISA shall have such incidental powers, consistent with
this Convention, as are implicit in and necessary for the exercise of those powers and

functions with respect to activities in the Area.

Accordingly, the ISA has a duty to exercise such control over activities in the Area as is
necessary for the purpose of securing compliance with the relevant provisions of Part XI. It
has a range of powers to adopt policies and RRPs in relation to which, by virtue of Article
153(4) UNCLOS, SPs are required to assist the ISA in securing compliance. However,
although its duty to exercise control over activities in the Area extends to activities by non-
SPs and natural and juridical persons who are the nationals of non-SPs, it does not have
powers exercisable directly against those non-SPs or any mechanism directly to require

compliance by their nationals.

This problem is familiar to regional fisheries management organisations (“RFMOs”) that
regulate fisheries in the high seas but which have no powers exercisable directly against
vessels flagged to non-Member States that engage in illegal, unregulated or unreported
fishing (“IUU”) within the REMO area. The solution adopted by a number of REMOs has
been to adopt conservation and management measures (“CMMs”) that list offending vessels
and require Member States to take all necessary measures to deter, prevent and eliminate
TUU fishing in relation to those listed vessels, including by: i) prohibiting their flagged vessels
from fishing or jointly operating with listed vessels; ii) prohibiting provision of supplies, fuel
or other services; iii) prohibiting port entry and port use, except for force majeure, distress,

inspection or enforcement; iv) prohibiting crew changes except where required by force
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120.

121.

majeure; v) refusing fishing authorisation in waters under national jurisdiction; vi)
prohibiting chartering; vii) refusing to flag listed vessels; viii) prohibiting landing and
importation of fish from, or traceable to, listed vessels; ix) encouraging importers,
transporters and other sectors not to negotiate transhipment with such vessels.” Thus,
RFMOs secure compliance by vessels flagged to non-Member States through measures

which require collective action against those vessels by Member States.

While the analogy is not exact because the Fish Stocks Agreement addresses the mechanism
for enforcing the provisions of RFMO agreements against non-members and non-
participants of RFEMOs more explicitly than Part XI UNCLOS does in respect of non-SPs
and private actors,” the ISA is likely entitled and arguably required to adopt a similar

approach to ensure compliance with Part XI by non-SPs and their nationals.

The starting point is that the ISA has the power to ensure that contractors comply with the
terms of their contracts and do not, through their relationships with unilateral actors, violate
their contractual obligations. To that end, the Council initiated the ongoing process requiring
contractors ‘@t risk of non-compliance” to provide additional information.*”” Should it be found
that contractors are in breach of their contractual obligations, including their obligations to
accept control by the Authority of activities in the Area, to fulfil their obligations in good
faith, and/or to observe the applicable law, the ISA is entitled and atguably required to

suspend or terminate the contract.

Beyond that, we consider the Assembly and Council are empowered to adopt general and
specific policies relating to the listing of unilateral actors in the Area, and the Council is
empowered to adopt RRPs that list those actors and call on SPs to assist the ISA by taking
all reasonable measures, within the bounds of international law and consistent with their
obligations under Article 153(4) and Article 139(1), to encourage compliance by those actors
with the Part XI framework. Many of the measures required of SPs by such RRPs would
likely mirror the measures that SPs are independently required to adopt by virtue of their
obligations under Articles 137 and 139 (examples of which are set out above), but the RRPs
adopted by the ISA could be more prescriptive as to the measures to be adopted and could

call on SPs to take the following measures, among others:

87 See, for example: Western and Central Pacific Fisheries Commission (WCPFC) CMM 2019-07; Indian Ocean Tuna Commission
(IOTC) Resolution 24/03; South Pacific Regional Fisheries Management Otganisation (SPREMO) CMM 04-2025; Notth Atlantic
Fisheries Organisation (NAFO) Article 54 of Chapter VIII of the 2025 CMMs; Commission on the Conservation of Southern
Bluefin Tuna (CCSBT).

88 Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December
1982 Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, Arts 8(3), 17, 21,

23.

89 ISBA/30/C/19.

_36—



122.

a.  prohibit the vessels associated with the listed actors from entering and using their

ports;

b.  prohibit the importation or placing on the market of minerals recovered from the Area

outside the Part XI framework;

c.  prohibit their flagged vessels from supporting the listed actors in their unilateral

activities, including by way of bunkering and transhipment;

d.  prohibit the export to the listed actors of equipment and machinery used in their

unilateral activities in the Area.

Further, to support SPs in their own compliance with obligations under Article 137(3), the
ISA could introduce a system to certify minerals recovered in accordance with the
Convention and the RRPs of the ISA. Such a system would ensure that those in the
downstream supply chain could prove that the minerals had been recovered in compliance
with the Convention, could show that title had passed in accordance with Article 1 of Annex
III, and could satisfy SPs that their Article 137(3) obligations were not engaged in relation

to those minerals.

PART SIX: CONCLUSION

123.

124.

For the reasons set out above, we consider that Part XI and Annex III UNCLOS impose
clear and concrete obligations on SPs that are designed to discourage unilateral activities in

the Area and incentivise participation in the common management regime.

In the specific context of anticipated unilateral activities under permits or licences issued by
the US under DSHMRA, and irrespective of whether US unilateralism is itself internationally

wrongful, those obligations require SPs, at least, to:”

a.  ensure that they do not themselves recognise as valid:
1. any purported exercises of sovereignty or sovereign rights by the US over any
part of the Area or its resources;
i.  any purported appropriation of any part of the Area or its resources by any
private actor authorised under DSHMRA; or
iii.  any claim, acquisition or exercise of rights by any person with respect to the

minerals recovered from the Area under a DSHMRA permit.

90 In discharging the obligations that follow, SPs must also have regard to their coexisting international obligations: see fn.84 above.
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Those obligations require SPs to reject the validity of any DSHMRA permit or licence,
and ensure that their ports, customs agencies, regulators, and courts (among other
emanations of the State) do not recognise any claimed rights over minerals extracted

under such permits.

b.  ensure that their nationals, their flagged vessels, and others within their effective
control do not participate in operations authorised under DSHMRA by directing,
controlling, and/or engaging in (including remotely) at least the following activities:
searching for deposits of polymetallic nodules in the Area with exclusive rights,
carrying out environmental studies on the seabed in preparation for mining, the testing
of collecting systems and equipment 7 situ, drilling, dredging, coring, and excavation
on the seabed; disposing, dumping and discharging into the marine environment of
sediment, wastes or other effluents; constructing, operating or maintaining
installations, pipelines and other devices related to such activities; shipboard
processing including evacuation of water from the minerals and the preliminary
separation of materials of no commercial interest, including their disposal at sea;
transportation of minerals within the high seas when directly connected with
extraction and lifting; and/or providing at-sea fuel or engineering services to the

vessels engaged in such activity.

c.  ensure that those within their jurisdiction do not appropriate any part of the Area or
its resources, and do not make any claim, acquisition or exercise of rights with respect
to the minerals recovered from the Area under a DSHMRA permit. That obligation
may be implemented through measures including the domestic criminalisation or
imposition of administrative penalties for such conduct, the imposition of import
controls, port-state measures, supply chain certification requirements, the regulation
of internal markets, and/or the treatment of such minerals and their proceeds as the

proceeds of crime.

d. ensure that prohibited claims, acquisitions, or exercises of rights over minerals
recovered from the Area under a DSHMRA permit are not recognised within their
jurisdiction. That obligation may be implemented through the measures identified at
(b) and (c) above and may also require the SP to adopt specific measures to ensure
that its nationals and flagged vessels do not, in their extra-territorial activity, recognise
the prohibited conduct through contractual or financial dealings with those engaged

in unilateral activities, or through physical dealings with the minerals themselves.

125. Irrespective of whether US unilateralism is itself internationally wrongful, the ISA has an
obligation to exercise such control over activities in the Area as is necessary for the purpose

of securing compliance with the Part XI framework. That obligation applies equally to
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activities in the Area by those authorised under DSHMRA as it does to those carrying out
activities in accordance with a contract issued by the ISA. While the ISA does not have
powers directly to secure compliance by non-SPs and their nationals, it does have the power
to call on SPs to assist the ISA by taking all measures necessary to encourage compliance by
non-SPs and their nationals through the adoption of measures within SPs’ domestic legal
systems. By analogy to the CMMs adopted by REFMOs to discourage IUU fishing, the ISA
might exercise its powers by calling on SPs to take measures to prohibit vessels carrying out
activities in the Area under a DSHMRA permit from entering their ports; prohibit the
importation or placing on the market of minerals recovered from the Area under DSHMRA
permits; prohibit their flagged vessels from supporting unilateral activities carried out under
a DSHMRA permit, including by way of bunkering and transhipment; and/or prohibit the
export of equipment and machinery used in the recovery of minerals to the private actors

authorised to carry out activities in the Area under a DSHMRA permit.

126. Collectively, the obligations at issue in this opinion were designed by the negotiating parties
in UNCLOS III to protect against unilateral activities in the Area and ensure that they were
rendered “Yegally ineffective and economically unattractive.””" For the reasons explained, that is likely

to be their effect if SPs and the ISA discharge their obligations fully and in good faith.

1 July 2026

ALISON MACDONALD KC
TOBY FISHER
MANUEL CASAS

91 Véneky & Hofelmeier, supra n.2, at 962.
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